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In response to the Notice to Abandonment (copy enclosed), enclosed herewith is a 
Petition to Withdraw Holding of Abadonment and Declaration of Thomas Hoxie. 

It is believed that no fee is necessary. If additional fees are necessary, please charge the 
same (or credit any overpayments) to Deposit Account 50-3464. 



Date: December 2, 2005 



Respectfully submitted, 
Hoxie & Tso LLP 
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), which is after the expiration of the 



This application is abandoned in view of: 

1 □ Applicant's failure to timely file a proper reply to the Office letter mailed on , 

(a) □ A reply was received on (with a Certificate of Mailing or Transmission dated 

period for reply (including a total extension of time of month(s)) which expired on . 

(b) D A proposed reply was received on , but It does not constitute a proper reply under 37 CFR 1 .1 13 (a) to the final rejection. 

(A proper reply under 37 CFR 1.1 13 to a final rejection consists only of: (1) a timely filed amendment which Places the 
LpplStion in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for 
Continued Examination (RCE) in compliance with 37 CFR 1.114). 

(c) □ A reply was received on but it does not constitute a proper reply, or-a bona fide attempt at a proper reply, to the non- 

final rejection. See 37 CFR 1 .85(a) and 1 .] 1 i . (See explanation in box 7 below). 

(d) □ No reply has been received. 

2. H Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period of three months 
from the mailing date of the Notice of Allowance (PTOL-85). 

(a) □ The issue fee and publication fee. if applicable, was received on (with a Certificate ^"J^ 

{ ' ^ ), which is after the expiration of the statutory period for payment of the issue fee (and publication fee) set in the Notice of 

Allowance (PTOL-85) 

(b) □ The submitted fee of $ 



is insufficient. A balance of $ is due. 



The issue fee required by 37 CFR 1.18 is $ . The publication fee, if required by 37 CFR 1.18(d), is $ . 

(c) S The issue fee and publication fee, if applicable, has not been received. 

3. D Applicant's failure to timely file corrected drawings as required by, and within the three-month period set in, the Notice of 

Allowability (PTO-37). . 

(a) □ Proposed corrected drawings were received on (with a Certificate of Mailing or Transmission dated ), which is 

after the expiration of the period for reply. 

(b) □ No corrected drawings have been received. 

4. □ The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire interest, or all of 

the applicants. 

5. □ The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity under 37 CFR 

1 .34(a)) upon the filing of a continuing application. 

6. □ The decision by the Board of Patent Appeals and Interference rendered on and because the period for seeking court review 

of the decision has expired and there are no allowed claims. 

7. □ The reason(s) below: 



slk 



Petitions to revive under 37 CFR 1.137(a) or (b), or requests to withdraw the holding of abandonment under 37 CFR 1.181. should be promptly filed to 
. minimize any negative effects on patent term. — — 

U.S. Patent and Trademark Office „« iha«( n nm«nt Pa rt of Pa P er Na 0 

PTOL-1 432 (Rev. 04-01 ) Not,ce of Abandonment 



Attachment to Notice of Abandonment 



For questions concerning the notice contact 
dec o 5 2005 5 ) Office of Patent Publication 

g) Image Assistance Center: 888-786-0101. 

Information is also available on the USPTO Internet web site: 
http://ww.uspto.gov/web/patents/pubs/abandonnotice.html 

Respond to the Notice of Abandonment by one of the following: 

1. Petition To Withdraw Holding of Abandonment (See MPEP 711.03(c) I and 37 
CFR § 1.181) No fee required 

Where an applicant contends that the application is not in fact abandoned (e.g., a reply was in fact filed) a 
petition under 37 CFR § 1.181(a) requesting withdrawal of the holding of abandonment is-the appropriate 
course of action. Any petition under 37 CFR § 1.181 to withdraw the holding of abandonment not filed 
within 2 months of the mail date of a pNotice of Abandonment may be dismissed as untimely under 37 CFR 
§ 1.181(f). In order for a petition to be granted, the evidence must be sufficient according to' 37 CFR § 
1.8(b) Certificate of Mailing' 37 CFR § 1.10 "Express Mail" mailing' or MPEP 503 Postcard Receipt as 
Prima Facie Evidence. The petition should be addressed as follows: 

By mail: Mail Stop: Issue Fee, Commissioner For Patents, P.O. Box 1450, Alexandria VA 22313-1450 
By facsimile: 703-872-9306 

2. Petition To Withdraw Holding Of Abandonment Based On Failure To Receive 
Office Action (MPEP 711.03(c) II and 37 CFR § 1.181). No fee required 

Where an applicant contends that the original Notice of Allowance and Fee(s) Due was never received, if 
adequately supported, the Office may jgrant the petition and remail the Office action. The showing required 
establishing non-receipt of an Office communication must include a statement from the practitioner stating 
that the Office communication was no't received and attesting to the fact that a search of the file jacket and 
docket records indicates that the Office communication was not received. A copy of the docket record 
where the nonreceived Office would have been entered had it been received and docketed must be attached 
to and referenced in practitioner's statement. 

Petition should be addressed to the Technology Center handling the application as follows: 
By mail: Commissioner For Patents, P.O. Box 1450, Alexandria, VA 223 13-1450 

By facsimile: 703-872-9306 

3. Petition To Revive An Abandoned Application (See MPEP 711.03(c) ID) 

Where there is no dispute as to whether an application is abandoned (e.g., the applicant's contentions 
merely involve the cause of abandonment) a petition under 37 CFR § 1.137 (a) or (b) (accompanied by the 
appropriate petition fee) is necessary to revive the abandoned application. The text of these rules is 
available on the USPTO Internet Webisite. Forms for these petitions, "Petition For Revival Of An 
Application For Patent Abandoned Unavoidably Under 37 CFR § 1.137(a)," PTO/SB/61, and "Petition For 
Revival Of An Application For Patent Abandoned Unintentionally Under 37 CFR 1.137(b);' PTO/SB/64, 
are available in the forms section of the USPTO website: http://www.uspto.gov . 

Petitions under 37 CFR § 1.137 should be addressed to the Office of Petitions as follows: 
By mail: Mail Stop Petition, Commissioner For Patents, P.O. Box 1450, Alexandria, VA 223 13-1450 
By facsimile: 703-872-9306 

Note: Abandonment takes place by operation of law for failure to reply to an Office action or timely pay 
the issue fee, not by operation of the mailing of a Notice of Abandonment 
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Mail Stop Petition 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

PETITION TO WITHDRAW HOLDING OF ABADONMENT PURSUANT TO 37 CFR 
S 1.181 OR PETITION TO REVIVE PURSUANT TO 37 CFR S 1.137 

Dear Sir: 

Applicants hereby petition the Commissioner pursuant to 37 CFR § 1.181 to withdraw 
the holding of abandonment of the above-identified application for patent or in the alternative, to 
revive the application pursuant to 37 CFR § 1.137 as being unavoidably and/or unintentionally 
abandoned. 

1. The Holding of Abandonment Should be Withdrawn 

A Notice of Abandonment mailed November 21, 2005 was received on November 25, 
2005. The stated basis for the Notice of Abandonment was failure to pay an issue fee within the 
period required in a Notice of Allowance (Form PTOL-85). However, a review of the Patent and 
Trademark Office records available in the PAIR system show that no Notice of Allowance was 
ever sent. Moreover, Applicants never received a Notice of Allowance. Applicants thus 
respectfully request the withdrawal of this Notice of Abandonment. 

A Notice of Allowability, Form PTOL-37, was mailed March 30, 2005 and received by 
Applicants' previous attorneys of record, Morrison & Foerster LLP (Exhibit A). A 
Communication and Amendment under 37 CFR §1.312 was sent by Shannon Reaney of 
Morrison & Foerster LLP on April 28, 2005. A request for Withdrawal as Attorney and Change 
of Correspondence indicating Thomas Hoxie of Hoxie & Tso as the new attorney of record was 



sent by Morrison & Foerster LLP on June 2, 2005. A Notice of Abandonment was mailed on 
November 21, 2005 and received by Thomas Hoxie on November 25, 2005. 

As soon as Applicants became aware of the abandonment of this application, immediate 
steps were taken to determine the reasons therefore, and to have the abandonment of this 
application withdrawn through this petition. 

A search of the Patent and Trademark Office file for this application indicates that a 
Notice of Allowance was mailed on June 2, 2005 (see transaction history, dated December 1, 
2005, Exhibit B). However, no Notice of Allowance on that date was found in the PAIR system 
(see image file wrapper, dated December 1, 2005, Exhibit C). From the Patent and Trademark 
Office Image File Wrapper records, a Notice of Allowance (Form PTOL-85) was listed as sent 
on March 30, 2005. However, when this document is opened, it is actually the Notice of 
Allowability document, Form PTOL-37, sent on March 30, 2005, which is confirmed by 
examination of the Patent and Trademark Office records. No Notice of Allowance was received 
from the Patent and Trademark Office and it is evident from these records that the incorrect 
Notice of Allowance form was inadvertently docketed in the issue records and not sent. 

Accordingly, the Applicants respectfully request the following: 

(1) The holding of abandonment be withdrawn nunc pro tunc; 

(2) A Notice of Allowance be sent and a date for payment of the issue fee set, so that 
the application can issue as a patent; and 

(3) The term of any patent issuing from the above-captioned application be adjusted 
in accordance with 37 CFR § 1.701 et seq. 

2. If the Holding of Abandonment is Withdraw, the Application Should Nevertheless 
Be Revived 

In the alternative, should this petition to withdraw the holding of abandonment be 
disallowed, Applicants request that this petition be treated as a petition to revive the application 
as being unavoidably abandoned, by reason of the fact that the Notice of Allowance (Form 
PTOL-85) was not received and the non-payment of the fee was thus unavoidable. The Patent 
and Trademark office is authorized to charge the issue fee and any fee required for petition under 
37 CFR §1.137 to Deposit Account No. 50-3464. 

Should this petition to withdraw the holding of abandonment and the petition to revive 
the application as being unavoidably abandoned be disallowed, Applicants request that this 



petition be treated as a petition to revive the application as being unintentionally abandoned, by 
reason of the fact that the Notice of Allowance was not received and the non-payment of the fee 
was thus unintentional. The Patent and Trademark office is authorized to charge the issue fee 
and any fee required for petition under 37 CFR §1.137 to Deposit Account No. 50-3464. 

The Declaration of Thomas Hoxie of Hoxie & Tso LLP is being filed concurrently 
herewith in support of Applicants' petition. 



Respectfully submitted, 
Hoxie & Tso LLP 



Date: December 2, 2005 




Thomas Hoxie 
Reg. No. 32,993 
Hoxie & Tso LLP 
374 Millburn Avenue 
Suite 300E 
Millburn, NJ 07041 
Attorney for Applicants 



CERTIFICATE UNDER 37 CFR 1.8: The undersigned hereby certifies that this correspondence is being deposited with the United States Postal 
Service with sufficient postage as first class maiL in an envelope addressed to: Attn: Mail Stop Peti tion, C ommissioner for Patents, P.O.Box 
1450, Alexandria, VA 22313-1450, on this day of December , 2005 



Name 
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Commissioner for Patents 
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DECLARATION OF THOMAS HOXIE 



Dear Sir: 

I, Thomas Hoxie, declare as follows: 

1 . I am a registered patent attorney, Registration No. 32,993. 

2. I am a partner in the firm of Hoxie & Tso LLP, 374 Millburn Avenue, Suite 300E, 
Millburn, NJ 07041. 

3. I am responsible for the prosecution of the above-identified United States Patent 
Application. 

4. On March 30, 2005, a Notice of Allowability, Form PTOL-37 was sent from the 
Patent and Trademark Office in the above-identified patent application to Morrison & 
Foerster LLP, 755 Page Mill Road, Palo Alto, CA 94304. 

5. The Notice of Allowability was received April 5, 2005 by Morrison & Foerster LLP, a 
copy of which is attached hereto as Exhibit A. 

6. The abandonment of this case first came to my attention on November 25, 2005, upon 
receipt of a Notice of Abandonment mailed November 21, 2005. 

7. Upon receipt of the November 21, 2005, Notice of Abandonment, I immediately 
looked into the situation and found that no Notice of Allowance, Form PTOL-85, was 
ever received from the Patent and Trademark Office. 

8. I then obtained and reviewed the Patent and Trademark Office file in PAIRS for 
this application. A Notice of Allowance, Form PTOL-85, was shown as listed in the file, 



but upon opening the document, the actual document is the Notice of Allowability, Form 
PTOL-37 mailed MarchjO, 2005 and received April 5, 2005, which is in my files. 

9. I have never received a Notice of Allowance, Form PTOL-85, in this case from the 
Patent and Trademark Office. 

10. I further declare that all statements made herein of my own knowledge are true and 
that all statements made on information and belief are believed to be true, and further that 
these statements were made with the knowledge that willful false statements and the like 
so made are punishable by fine or imprisonment, or both, under Section 1001 of Title 18 
of the United States Code and that such willful false statement may jeopardize the 
validity of the application of any patent issuing thereon. 



Respectfully submitted, 



Date: December 2, 2005 




/Thomas Hoxie 
Reg. No. 32,993 
Hoxie & Tso LLP 
374 Millburn Avenue 
Suite 300E 
Milllburn, NJ 07041 
Attorney for Applicants 
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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address- 
~ TnemA '^ N ^^'^° "" nM -pup MERITS IS (OR REMAINS) CLOSED in this application. If not included 

of the Office or upon petition by the applicant. See 37 CFR 1.313 and MPEP 1308. 
1 . fj3 This communication is responsive to Paper filed on 22 December 2004. 
2. 13 The allowed claim(s) is/are 3fi-55.6f and 63. 

3. □ The drawings filed on are accepted by the Examiner. 

4. □ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 

a) □ All b) □ Some* c) □ None of the: 

1. □ Certified copies of the priority documents have been received. 

2 □ Certified copies of the priority documents have been received in Application No. . 

3. □ Copies of the certified copies of the priority documents have been received in this national stage application from the 
International Bureau (PCT Rule 17.2(a)). 

* Certified copies not received: . 

Applicant has THREE MONTHS FROM THE "MAILING DATE" of this communication to file a reply complying with the requirements 
noted below Failure to timely comply will result in ABANDONMENT of this application. 
THIS THREE-MONTH PERIOD IS NOT EXTENDABLE. 

5 n A SUBSTITUTE OATH OR DECLARATION must be submitted. Note the attached EXAMINER'S AMENDMENT or NOTICE OF 
" INFORMAL PATENT APPLICATION (PTO-152)lwhich gives reason(s) why the oath or declaration is deficient. 

6. □ CORRECTED DRAWINGS ( as "replacement sheets") must be submitted. 

(a) □ including changes required by the Notice ofOraftsperson's Patent Drawing Review ( PTO-948) attached 

1 ) □ hereto or 2) □ to Paper No./Mail Date . 

(b) □ including changes required by the attached Examiner's Amendment / Comment or in the Office action of 

Paper No./Mail Date . 

Identifying indicia such as the application number (see 37 CFR 1 84(c)) should be written on the drawings in the front (no. the back) of 
each sheet. Replacement sheet(s) should be labeled as such in the header according to 37 CFR 1.121(d). 

7 □ DEPOSIT OF and/or INFORMATION about the deposit of BIOLOGICAL MATERIAL must be submitted. Note the 
' attached Examiner's comment regarding REQUIREMENT FOR THE DEPOSIT OF BIOLOGICAL MATERIAL. 



Attachment(s) 

1 . □ Notice of References Cited (PTO-892) 

2. □ Notice of Draftperson's Patent Drawing Review (PTO-948) 

3. H Information Disclosure Statements (PTO-1449 or PTO/SB/08), 

Paper No./Mail Date 2 

4. □ Examiner's Comment RegardinqRequjrement for Deposit 

of Biological Material ^EGEIX/ED 

APR 0 5 2005 

Morrison & Foerster, LLP 
Palo Alto 



5. □ Notice of Informal Patent Application (PTO-1 52) 

6. H Interview Summary (PTO-413), 

Paper No./Mail Date 03/24/2005 . 

7. El Examiner's Amendment/Comment 

8. [3 Examinees Statement of Reasons for Allowance 
g.QOther .JuJ^^^^^ ~ ° 

DOCKETED J^£^±^ 



fimai m if DATF* M-2>c ^0$<K 



U.S. Patent and Trademark Office 

PTOL-37 (Rev. 1-04) 



Notice of Allowability 



Part of Paper No./Mail Date 2005>3Z6\ 



Application/Control Number: 10/740,264 ™yv c 

Art Unit: 1625 

DETAILED ACTION 

1 . According to paper filed on Dec. 22, 2004, the applicants have canceled claims 56-60 
and furthermore, have amended claims 36, 37, 53-55 and 62. The applicants have also 
amended the abstract. 

2. Claims 36-55 and 61-63 are npw pending in the application. 

EXAMINER'S AMENDMENT 

3. The following amendment is pursuant to a telephone conversation with the 
applicant's attorney, Ms. Shannon Thomas Reaney on March 24, 2005. The following 
changes have been made in claims: 

Cancel claim 62. 

REASONS FOR ALLOWANCE 

4. The following is an examiner's statement of reasons for allowance: 

Claims 36-55, 61 and 63, renumbered as claims 1-22, are allowed since the applicants 
have either canceled or amended claims to overcome enablement, indefmiteness and 
prior art rejections and therefore, all rejections under 35 U.S.C. 112, first paragraph and 
second paragraph as well as under 35 U.S.C. 102(a) and 102(b) are now withdrawn. 

Any comments considered necessary by applicant must be submitted no later 
than the payment of the issue fee and, to avoid processing delays, should preferably 
accompany the issue fee. Such submissions should be clearly labeled "Comments on 
Statement of Reasons for Allowance." 



Application/Control Number: 10/740,264 



Page 3 



Art Unit: 1625 

5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Charanjit S. Aulakh whose telephone number is 
(571)272-0678. The examiner can normally be reached on Monday through Friday, 
8:30 A.M. to 5:00 P.M.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cecilia Tsang can be reached on (571)272-0562. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). . 



Charanjit S. Aulakh 
Primary Examiner 
Art Unit 1625 
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All participants (applicant, applicant's representative, PTO personnel): 



m Charaniit S. Aulakh . 



(3). 



(2) Shannon Thomas Reaney . 



Date of Interview: 24 March 2005 . 

Type: a)l3 Telephonic b)D Video Conference 

c)D Personal [copy given to: 1 )□ applicant 2)D applicant's representative] 

Exhibit shown or demonstration conducted: d)D Yes e)D No. 
If Yes, brief description: . 

Claim(s) discussed: 62. 

Identification of prior art discussed: . 

Agreement with respect to the claims f)E3 was reached. g)D was not reached. h)D N/A. 



Substance of Interview including description of the general nature of what was agreed to if an agreement was 
reached, or any other comments: An agreement was reached to cancel claim 62 bv an examiner's amendment 

(A fuller description, if necessary, and a copy of the amendments which the examiner agreed would render the claims 
allowable, if available, must be attached. Also, where no copy of the amendments that would render the claims 
allowable is available, a summary thereof must be attached.) 

THE FORMAL WRITTEN REPLY TO THE LAST OFFICE ACTION MUST INCLUDE THE SUBSTANCE OF THE 
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